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EDITORIAL

Never More relevaNt

In a world beset by a global pandemic, a steady 
rise in populist political movements—some 
of which trade in (if not actively promote) 
intolerance and disenfranchisement of the 
‘other’—and a widening gap between the 
economic power and quality of life of those 
who have, and those who have not, the 
potential for the Commonwealth to lead by 
example has never been greater. And, sitting 
at the very centre of that potential is the 
Commonwealth’s commitment to the rule of 
law—a commitment that depends for its life 
force upon the members of the judiciary and 
the lawyers who serve and practise in its 
various member states. 

The Commonwealth is the most powerful and 
enduringly positive legacy of the Age of Empire. 
We cannot, of course, pretend that that Age, 
seen broadly, has not left behind it a legacy 
that is complex and, in some ways, troubled. 
Commonwealth member states other than the 
UK—like other states whose history has been 
shaped by imperial presences such as France, 
Belgium, Spain, Portugal and the Netherlands 
(to name a few)—are all at different stages in 
coming to grips with the effects of colonialism 
upon their individual societies and, most 
especially, upon the Indigenous members of 
those societies. That great reckoning has been 
long in its gestation and it will take a long 
time still to reach its goals, including ‘truth 
and reconciliation’. But the legal institutions, 
coupled with the guiding principles, that bind 
Commonwealth states together in the pursuit 
of a common, egalitarian vision all hold great 
promise at a time in world history when the 
outlook can appear rather bleak.

It is well to be reminded, occasionally, of 
what exactly it was to which, in 2013, the 
Commonwealth committed itself and in what 
circumstances. The context of the commitment 
was distinctly modern. To quote the preamble 
to The Charter of the Commonwealth, that 
context was (and remains) defined by:

…[C]hanging economic circumstances 
and uncertainty, new trade and economic 
patterns, unprecedented threats to peace 
and security, and a surge in popular 

demands for democracy, human rights and 
broadened economic opportunities.  

The Charter defines a consensus reached among 
Commonwealth Heads of Government in 2013 
that, inter alia, in Commonwealth states:

• participation of individuals in democratic 
processes characterised by ‘free and fair 
elections’ is an ‘inalienable right’;

• equality and respect for civil, political, 
economic, social and cultural rights must 
be protected and promoted without 
discrimination on any basis;

• the Commonwealth is ‘implacably 
opposed’ to all forms of discrimination, 
whether ‘rooted in gender, race, colour, 
creed, political belief or other grounds’;

• tolerance, respect, understanding, 
moderation and religious freedom must 
be promoted, given that ‘diversity and 
understanding [of] the richness of our 
multiple identities are fundamental to 
the Commonwealth’s principles and 
approach’

• the Legislature, the Executive and the 
Judiciary are, separately, the ‘guarantors 
in their respective spheres of the rule of 
law, the promotion and protection of 
fundamental human rights and adherence 
to good governance’;

• good governance is ensured ‘through 
the rule of law’ and transparency and 
accountability;

• systemic and systematic corruption are 
to be ‘rooted out’ at both national and 
international levels;

• gender equality and women’s 
empowerment are ‘essential components 
of human development and basic 
human rights’ and that they are ‘critical 
preconditions for effective and sustainable 
development’; and

• civil society plays an important role in 
promoting and supporting Commonwealth 
values and principles, including freedom 
of association and peaceful assembly, and 
in achieving development goals.
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The Charter’s stirring specific commitment to the 
rule of law warrants quoting verbatim and in full:

We believe in the rule of law as an 
essential protection for the people of the 
Commonwealth and as an assurance of 
limited and accountable government. In 
particular we support an independent, 
impartial, honest and competent judiciary 
and recognise that an independent, effective 
and competent legal system is integral to 
upholding the rule of law, engendering 
public confidence and dispensing justice.

That commitment is solidly backed up with 
resources that reflect the deep and searching 
deliberations of legal experts across the 
Commonwealth as to how such general 
commitments should be translated into working 
realities for the betterment of Commonwealth 
citizens. Perhaps the best example of such 
a resource is the Commonwealth (Latimer 
House) Principles and the prescriptions in 
that important document for the efficient and 
lawful interplay between the three branches of 
government in Commonwealth states.

The foregoing selective summary of Charter 
values reminds us of how elemental the role 
played by judges in Commonwealth states (a 
substantial number of them CMJA members) 
is and can be to the realisation of the 
Commonwealth’s laudable overarching goals. 
In these times particularly, as has been noted in 
the pages of this journal before, the judiciary 
has periodically come under attack. There are 
recent examples where the rule of law and the 
institutional structures and mechanisms by 
which it is preserved, upheld and promoted 
have been sought to be constrained, sometimes 
by disaffected members of the executive 
branches of government who resent judicial 
intervention with regard to administrative 
action that is held by courts to be contrary to 
law. If ever there was a time for stalwartness 
and a renewed and determined resolve on the 
part the judiciary to uphold the rule of law 
across the Commonwealth, that time is now. 

And make no mistake: there is no shortage 
of stiffened spines and unyielding fidelity to 
high principle on the benches of the courts 
in Commonwealth countries to inspire us. 
Recall the courageous annulment of the 
flawed presidential election in Kenya by 

the Kenyan Supreme Court in 2017, for 
example. And let us not forget the unanimous 
upholding, by the UKSC in 2019, of the 
High Court’s determination, in Miller No 2, 
that the Johnson government’s decision to 
prorogue Parliament—potentially forcing a 
much-opposed no-deal Brexit upon the UK 
without further Parliamentary scrutiny—was 
a nullity and of no force or effect. The three 
judges who rendered the decision at first 
instance in the High Court (Thomas LCJ, 
Etherton MR and Sales LJ) were, infamously, 
decried as ‘enemies of the people’ in a braying 
headline in the Daily Mail set in enormous 
block capitals that were positioned directly 
above photos showing all three in their 
judicial attire. This was, surely, a singularly 
a low moment indeed in English legal (and 
journalistic) history. As can be seen, threats to 
the rule of law and members of the judiciary 
tasked with preserving it must be guarded 
against assiduously in all precincts of the 
Commonwealth, including in the UK itself.

To sum up on this point, as the extracts 
from the Charter quoted above make plain, 
without the rule of law—the sturdy structural 
framework, if you will, upon which the entire 
Commonwealth project is built and dependent 
for its stability—the fine words of the Charter 
would be little more than aspirational. The 
courts constitute the forum where questions 
having to do with the application of the rule 
of law are adjudicated. Such is the ominous 
nature of the responsibilities discharged each 
day by the Commonwealth’s sitting magistrates 
and judges.

What aWaits You iN this issue

It will become evident that the foregoing portion 
of this editorial takes its colour, to a degree, 
from some of the content that appears in this 
issue of the Commonwealth Judicial Journal. 
Subject matter invoking the sanctity of the rule 
of law—both directly and indirectly—comes in 
for mention again and again. 

• In an article entitled ‘Deferred Prosecution 
Agreements/Remediation Agreements, 
Part I: What They Are and How They 
Work’, Prof Joseph Weiler and Mark 
Bakhet have provided an extensive 
analysis of a legislative device that now 
affords some criminal accused in some 
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countries an ‘offramp’ from conventional 
prosecution. The ‘deferred prosecution 
agreement’ (sometimes known as a 
‘remediation agreement’) has drawn 
praise from some as enriching the range 
of options available for prosecutors to 
deal with certain kinds of challenging 
cases involving large corporate accused; 
however, the innovation has also sounded 
alarm bells for some others regarding, 
inter alia, potential threats to sacrosanct 
notions of equality before the law. Part 
I’s introduction to the DPA/RA will be 
followed in December 2021 by Part II 
which will consider a high profile and 
controversial first deployment in Canada 
of the new approach in what came be 
known as the ‘SNC Lavalin Scandal’; 

• HHJ Alan Large, Judge Advocate General 
to HM Forces, has contributed an article 
that describes the justice system in the UK 
that is specific to that country’s armed 
forces—a system that runs in parallel with 
the civilian justice system. Some have 
been critical of the military system in the 
past and Judge Advocate General Large 
explains some of the reforms that have 
been introduced to overcome challenges 
relating to, among other things, shortfalls 
in judicial independence and impartiality 
that were found to exist in British military 
justice under the European Convention on 
Human Rights;

• Dean John Osogo Ambani’s article, ‘The 
Peoples’ Law: Toward a New Common 
Law for Africans’, explores the interesting 
and difficult subject of the interplay 
between customary laws and legal systems 
domestic to African countries and the legal 
systems, based upon English common 
law (and Roman-Dutch law), that were 
imported into African Commonwealth 
states during the colonial era. Dean Osogo 
makes a case for more openness on the 
part of the courts in those countries to 
incorporate and apply African customary 
law and he provides some examples of 
where that has begun to occur;

• Judge Jennifer Oulton has contributed the 
first segment of a two-part article entitled 
‘Defending Democracy: The Price of Liberty 
is Eternal Vigilance’. She begins by relating 
some personal experiences in which she 

witnessed democracies under threat—both 
at home in Canada and abroad in Kenya 
and Peru—and then undertakes a close 
examination of recent events in the USA 
and what they have to say about the 
fragility of democratic institutions in that 
country and generally. While admittedly 
America-centric, Judge Oulton’s article 
addresses certain extremely worrisome 
events in one of the world’s most powerful 
democratic states—a democracy whose 
fault lines and fragility have lately been 
brought into unnervingly clear focus. The 
American situation holds lessons for all 
of us who seek to promote democratic 
norms and the upholding of the rule of law 
wherever we may live: we would disregard 
the current state of affairs in America at 
our peril. Part II of Judge Oulton’s article 
will appear in the December 2021 issue of 
the CJJ; and

• Lastly, the Hon Peter Thornton QC offers 
in his article, entitled ‘Judicial Leadership: 
Some Reflections’, a number of maxims 
and anecdotes drawn from long experience 
that are intended to provide guidance to 
members of the judiciary who begin to 
ascend the judicial hierarchy and thus 
find themselves called upon to discharge 
new administrative responsibilities with 
respect to the management of their judicial 
colleagues.

CMJa autuMN CoNfereNCe

There was hope, back in December 2020, that 
progress in bringing the global COVID-19 
pandemic under control would have reached a 
point where the September Triennial Conference 
of the CMJA could have proceeded in Ghana 
as an in-person assembly. While there are, 
in some areas, hopeful signs of progress, the 
world is still not far enough along in managing 
the pandemic to make an in-person conference 
a sensible or safe prospect. However, all is 
not lost. Dr Karen Brewer and her colleagues 
at the CMJA are hard at work fashioning a 
conference to be presented online, the theme 
of which is to be ‘Post-Pandemic Innovations’. 
What could be more germane and topical? The 
virtual conference will take place from 12-15 
September 2021 and CMJA members are 
enthusiastically encouraged to plan to attend. 
Details regarding registration are available on 
the CMJA’s website.
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CALL FOR SUBMISSIONS

The Commonwealth Judicial Journal 
(the ‘CJJ’) is the flagship publication of 
the Commonwealth Magistrates’ and 
Judges’ Association (the ‘CMJA’) and has a 
readership of judges, magistrates and other 
legal practitioners from the Commonwealth 
and beyond. The CJJ invites submissions of 
manuscripts on various aspects of the law, 
in particular manuscripts focusing on the 
judicial function at the domestic, regional and/
or international level. Essays, book reviews 
and related contributions are also encouraged.

Please read the following instructions carefully 
before submitting a manuscript or contribution.

CoNtaCt Details

Manuscripts sent by email, as a Word 
document, are particularly encouraged. These 
should be sent to: info@cmja.org. Alternatively, 
manuscripts may be sent by post to: CMJA, 
Uganda House, 58-59 Trafalgar Square, 
London WC2N 5DX, United Kingdom.

iNforMatioN for authors

1. Manuscripts should ideally be submitted 
in Microsoft Word format.  

2. Articles should include a 200-word 
(maximum) abstract.

3. Submissions should be accompanied by 
details as to whether the manuscript has 
been published, submitted, or accepted 
elsewhere. 

4. Manuscripts should normally range from 
2,000 to 3,500 words in length.

5. Any references and/or citations should 
be integrated in the main body of the 
manuscript, as footnotes/endnotes will 

normally be removed. 

6. The CJJ encourages authors to refer to 
material from one or more jurisdictions 
across the Commonwealth.

7. All manuscripts received are evaluated 
by our Editor in consultation with 
the Editorial Board. Notification of 
acceptance, rejection or need for revision 
will generally be given within 12 weeks 
of receipt of the manuscript, although 
exceptions to this time frame may occur. 
Please note that our evaluation process 
takes account of several criteria, including 
the need for a balance of topics, the CJJ’s 
particular areas of interest which may 
change over time, etc., and this may also 
influence the final decision. Therefore, a 
rejection does not necessarily reflect upon 
the quality of a piece.  The Editorial Board 
retains the discretion as to whether or not 
an article may or may not be published.

8. By submitting an article or other 
contribution for publication, you confirm 
that the piece is original and you are the 
author or co-author, and owner of the 
relevant copyright and other applicable 
rights over the article and/or contribution. 
You also confirm that you are the 
corresponding/submitting author and that 
the CJJ may retain your email address for 
the purpose of communicating with you 
about the article. You agree to notify CJJ 
immediately if your details change. 

Please note that the CMJA retains the copyright 
of any articles once these are published in the 
Journal but in the interests of the widest 
dissemination, the CMJA may authorise 
publication of the articles in other appropriate 
publications. 
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DEFERRED PROSECUTION AGREEMENTS/
REMEDIATION AGREEMENTS, PART I: WHAT THEY 
ARE AND HOW THEY WORK

Joseph Weiler, Professor Emeritus at the Allard School of Law, University of British Columbia, 
and Mark Bakhet, articled student-at-law, DuMoulin Black LLP, Barristers & Solicitors, 
Vancouver, BC, Canada.

Abstract: This is Part I of a two-part article 
that explores the use of prosecutorial tools that 
operate as a form of diversion for corporations, 
primarily, who face charges for alleged criminal 
acts. These tools are known in a number 
of jurisdictions as ‘deferred prosecution 
agreements’ and in Canada as ‘remediation 
agreements’. The authors define what such 
agreements consist of and discuss the arguments 
that have been presented for and against their 
use, providing some detail of the regimes that 
govern them in the US, UK and France. They 
then provide further information regarding 
Canada’s recent foray into this realm, quoting 
from the governing legislation, acknowledging 
certain inadequacies in parliamentary scrutiny 
of the bill that introduced Remediation 
Agreements and identifying some potential 
sources of confusion regarding the use of 
the made-in-Canada Remediation Agreement 
regime. A significant controversy, styled by 
some as a constitutional crisis, developed 
in Canada during 2019 regarding the role 
that the Remediation Agreement should or 
should not have played in the prosecution of 
SNC-Lavalin, one of Canada’s flagship global 
corporations. That controversy and the lessons 
learned from it regarding the future use of 
Remediation Agreements in Canada will be 
explored in detail in Part II of this two-part 
article.

Keywords: Deferred Prosecution Agreements 
– Remediation Agreements – what defines 
them – the purposes they are intended to serve 
– potential drawbacks – comparisons between 
and among their creation and use in the US, 
UK, France and Canada – features unique to 
the Canadian regime

What is a DeferreD ProseCutioN 
agreeMeNt/reMeDiatioN agreeMeNt?

In 2018, Canada became the fourth country 
in the developed world to adopt a new 

prosecutorial tool in white collar criminal 
law enforcement. In Canada it is referred 
to as a Remediation Agreement (‘RA’). The 
remediation agreement regime was enacted 
as Part XXII.1 of the Criminal Code of 
Canada, and it introduced the RA as the 
Canadian version of the ‘Deferred Prosecution 
Agreement’ (‘DPA’) seen in other jurisdictions. 
DPAs have been used in the United States since 
the early 1990s and have more recently has 
been adopted in the United Kingdom (2013) 
and France (2017).

DPAs and RAs (collectively, ‘DPA/RAs’) 
constitute a form of diversion primarily for 
corporations accused of criminal conduct, 
whereby a voluntary agreement is negotiated 
between a corporation and the responsible 
prosecution authority. In deciding whether or 
not to prosecute a corporation for an alleged 
criminal offence, the DPA/RA presents a third 
option for law enforcement beyond either 
foregoing or proceeding with prosecution. 
Under a DPA/RA, the criminal prosecution is 
stayed or suspended for a set period of time, 
during which the accused must comply with 
the terms of the agreement. If the accused 
successfully complies with the terms of the 
DPA/RA throughout the prescribed monitoring 
period, the charges are withdrawn, and no 
criminal conviction ultimately results. If the 
accused violates the terms of the DPA/RA, 
the criminal charges may be revived, and a 
prosecution/conviction may be sought. 

In order to be an effective tool in white collar 
law enforcement, a DPA/RA must be utilised 
as an extraordinary measure, executed only 
when the accused corporation demonstrates 
to the prosecution that: (i) it has taken all 
reasonable steps to reform itself, (ii) it has 
fully cooperated with authorities, and (iii) it 
identifies to the prosecution the individuals 
within the corporation who were involved in 
and/or responsible for the alleged wrongdoing 


